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SUBCOMMITTEE HEARINGS ON S. 1644 (H. R. 2325), TO AMEND 
THE ACT OF MAY 27, 1940 (54 STAT. 223), AS AMENDED, TO 
REMOVE THE LIMITATION UPON THE RANK OF THE DIRECTOR 
OF MUSIC, THE LEADER OF THE MILITARY ACADEMY BAND, 
AND FOR OTHER PURPOSES 


Hovuse or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTER No. 3, 
Washington, D. C., Monday, May 4, 1953. 


H. R. 2325 


The subcommittee met at 10 a. m., the Honorable Leroy Johnson, 
chairman of the subcommittee, presiding. — 
Mr. Vangganpr. We will hear now testimony on H. R. 2325 


OTR bil ferred to is as follows:) 


{H. R, 2325, 88d Cong., Ist sess.] 


bate am the Act of May 27, 1940 (54 Stat. 223), as amended, to remove the limitation upon the 
ih of tne dir of music, the leader of the Military Academy Band, and for other purposes 


Be pene by the Senate and House of Representatives of the United States of 
eriG@i ress assembled, That the Act of May 27, 1940 (54 Stat. 223), as 
ndto@ (10 S. C. 1086), is amended to read as follows: ‘‘That from and after 
date of approval of this Act the director of music, the leader of the Military 
demy Band, shall have such rank as may be prescribed by the Secretary of the 


Army and shall be entitled to receive the pay and allowances of an officer of such 
rade: Provided, That in the computation of the pay and allowances of such 
irector of music all active service in the Army, including service as teacher or 

director of music, shall be counted as if it were commissioned service: Provided 

further, That the said leader of the Military Academy Band shall, at such time as 
the President in his discretion may direct, be retired as director of music with the 
highest rank in which he satisfactorily served for not less than six months while 
on active duty, as determined by the Secretary of the Army, and, when so retired, 
shall be entitled to receive the same retirement pay as is now or may hereafter be 
provided by law or regulation for an officer in the Army of the same grade with 
length of service computed as above: And provided further, That the dependents 
of said director of music shall be entitled to the same pensions, death gratuity, 
and other benefits as are now or may hereafter be provided for an officer of the 
Regular Army of corresponding grade with corresponding length of service.” 


Mr. Van Zanpr. Will you identify yourself and proceed with your 
statement. 

Colonel Becker. My name is Lt. Col. M. O. Becker, Office of the 
Assistant Chief of Staff, G-1, Department of the Army. 

I have no prepared statement but I would like to make a few brief 
remarks about this bill. 

This is to amend the act of May 27, 1940, in such a way to permit the 
Secretary of the Army to Bibel A appropriate grade for the band- 
leader at the Military Academy, 

The incumbent holds his present grade or rank under the act of 
May 27, 1940, which authorized the grade of captain. 

26066—53—No. 29 (1301) 


1302 


This 1ey:mation restricts the Army in that we are not permitted to 
promote the incumbent beyond that grade. 

The present bandleader, Captain Resta, enlisted in the Army in 
1917, and has had continuous service in Army band work. 

He was appointed to the position of leader of the Military Academy 
Band in 1934 and has been in that position since. He was promoted 
to his present rank of captain under the provisions of the act of 1940 
and we have been unable to promote him above that grade since that 
time. 

For 13 years Captain Resta has been doing an outstanding job 
with the Military Adacemy but because of the restrictive nature of 
the legislation, the Army is unable to recognize his services and reward 
him for them. 

That concludes my statement, gentlemen. I will be happy to 
answer any questions. 

Mr. Brooks. What is authorized for the Naval Academy? 

Colonel Brecker. I believe it is presently lieutenant, senior grade. 

The Navy Band, by a lieutenant commander. 

Mr. Ducanpemr. Is the Naval Academy Band directed by a lieu- 
tenant commander? 

Colonel Becker. No, by a lieutenant, senior grade. 

Mr. Ducanper. An enlisted man serving as a lieutenant? 

Colonel Becker. Yes. 

Mr. Van Zanpr. Is this not similar to a bill introduced by the 
Congresswoman from New York, Mrs. St. George? 

Colonel Becker. That is correct. 

Mr. Brooks. Is there not a pending bill? 

Colonel Becker. On Annapolis and West Poini. 

Mr. Ducanper. I do know if there is a bill in the Senate. - 

I might say that the Navy has no objection to this bill. It just 
simply does not want to promote the leader of the Academy band to 
lieutenant commander, which would be comparable to major. There 
- a objection to the Military Academy Band having a major as 
eader. 

Colonel Becker. Speaking for the Department of Defense, I can 
say that the Department strongly favors the enactment of this bill. 

r. Brooxs. Nobody has sed my opinion, but I think we ought 
to write regulations, if we are going to write them, covering both 
Academies, because just as sure as I am sitting here, it is just a ques- 
tion of time before the other Academy comes up for a similar bill, or 
maybe one they like better than this. 

olonel Becker. Might I point out the bill is applicable only to 
the Military Academy. 

Mr. Brooks. I understand. 

Colonel Becker. And the other services have no such legislation 
for the reason they are not restricted as the Army is. 

Mr. Witson. You say they are not restricted? 

Mr. Ducanper. Is not the Navy restricted? 

Colonel Becker. I can say only on the basis of what has happened. 
The Navy Band is commanded by a naval commander. 

Mr. DucanpErR. We are speaking now of the Naval Academy 
Band, and comparing it with the Military Academy Band. That post 
is restricted? 

Colonel Becker. Yes. 
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Mr. Ducanper. The Naval Academy Band consists of one leader 
with the pay and allowances of lieutenant, senior grade. 

Mr. Brooks. We certainly ought to have the same regulations 
covering both. 

Colonel Becker. We have always felt the matter of appropriate 
gen in any given service is properly within the prerogative of the 

ecretary. 

Mr. Bray. Congress has felt differently in many instances and has 
expressed the feeling that there might be too many generals if that 
were so. 

Mr. Brooks. I remember when it came to the commanding officer 
of the WAC’s the Army didn’t take that viewpoint at all. 

I introduced 3 bills on that subject to give the commanding officer 
of the WAC’s a higher rating than colonel because the WAC’s had 
over 100,000 personnel, and they took a different view on it. 

Colonel Becker. I am not familiar with that, sir. 

Mr. Ducanper. Did you describe this officer up at West Point? 

Colonel Becker. Yes. 

Mr. Ducanper. His length of service? 

Colonel Becker. Yes. He was enlisted in 1917, has been in Army 
bandwork since that time. He was appointed to the position of leader 
of the Military Academy Band in 1934. He was authorized his pres- 
ent grade of captain in 1940. 

Mr. Ducanper. He has been a captain for 13 years. 

Colonel Becker. | can think of no other officer in any of the armed 
services who has been a captain for 13 years. 

Mr. Ducanper. I think what Mr. Brooks fears, Mr. Chairman—I 
don’t think he has any objection to the Military Academy Band leader 
being a captain, but you are afraid that the Navy will come back in 
and want higher rank for the leader of its Academy Band. 

Mr. Brooks. We are working toward unification. The last two 
or three bills have dealt with unification; the bill where the Navy 
asked us to waive the claims where the Navy had misinterpreted a 
regulation; and the Army had another. 

Now we are trying to adjust this difference. What is the use of 
creating additional differences between the two services. 

Colonel Becker. Within the Army we are trying to equate our 
pore grade structure with respect to the other major service band 

eaders. 

In the case of the Army Band, it is commanded by a major. The 
Army Field Band, a comparable organization, is commanded by a 
major. We are unable to promote Captain Resta to that grade 
because of the restriction contained in the regulation. We are merely 
asking that the restriction be removed in order that we may equate 
the grade of our band leaders in the Army. 

I think as a matter of uniformity in principle, that might be worthy 
of later investigation. But 

Mr. Brooks. Would you have any objection if we had the same 
rank for the leader of the Military Academy Band and the Naval 
Academy Band? 

Colonel Becker. We don’t have any objection at all. We limited 
it to the Military Academy Band because that is the only one at 
issue at the moment. 

Mr. Van Zanpt. If there are no further questions, that concludes 
all of the bills we have on the agenda this morning, does it not? 
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Mr. Ducanper. Yes. 
Mr. Van Zanpt. The committee stands in recess until 2 o’clock 
this afternoon. 

(Whereupon, at 11:58 a. m., the subcommittee recessed until 2 p. m. 
of the same day.) 


Hovse or REPRESENTATIVES, 
SuBCOMMITTEE NO. 3 OF THE 
CoMMITTEE ON ARMED SERVICES, 

Washington, D. C., Monday, June 8, 1958. 


S. 1644 


The subcommittee met at 11:15 a. m., the Honorable Leroy 
Johnson (chairman of the subcommittee) presiding. 

Mr. Jounson. We will now proceed to bill S. 1644. 

(The bill referred to is as follows:) 


(S. 1644, 83d Cong., Ist sess.] 


AN ACT To amend the Act of May 27, 1940 (54 Stat. 223), as amended, and the Act of February 14, 1931 
(46 Stat. 1111), to remove the limitation upon the rank of the Director of Music, the leader of the Military 
Academy Band, and to remove the limitation upon the pay of the leader of the United States Naval 
Academy Band, and to authorize the appointment of Lieutenant Commander Chafles Brendler, United 
States Navy, to the permanent grade of commander in the Navy 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Act of May 27, 1940 (54 Stat. 223), 
as amended (10 U. S. C. 1086), is amended to read as follows: ‘‘That from and 
after the date of approval of this Act the director of music, the leader of the 
Military Acadmey Band, shall have such rank as may be prescribed by the Secre- 
tary of the Army and shall be entitled to receive the pay and allowances of an 
officer of such grade: Provided, That in the computation of the pay and allowances 
of such director of music all active service in the Army, including service as teacher 
or director of music, shall be counted as if it were commissioned service: Provided 
further, That the said leader of the Military Academy Band shall, at such time as 
the President in his discretion may direct, be retired as director of music with 
the highest rank in which he satisfactorily served for not less than six months 
while on active duty, as determined by the Secretary of the Army, and when 
so retired, shall be entitled to receive the same retirement pay as is now or may 
hereafter be provided by law or regulation for an officer in the Army of the same 
grade with length of service computed as above: And provided further, That the 
dependents of said director of music shall be entitled to the same pensions, death 
gratuity. and other benefits as are now or may hereafter be provided for an 
officer of the Regular Army of corresponding grade with corresponding length of 
service.” 

Sec. 2. The Act of February 14, 1931 (46 Stat. 1111), is amended to read 
as follows: 

“Be it enacted by the Senate and House of Representatives of the United States of 
American in Congress assembled, That the Naval Academy Band shall hereafter 
consist of one leader with the pay and allowances of such grade as may be pre- 
scribed by the Secretary of the Navy: one second leader with the pay and allow- 
ances of a warrant officer; and of such enlisted men and in such ratings as may be 
assigned to that band by the Navy Department: Provided, That the ratings 
and the proportionate distribution among the ratings of the enlisted men shall be 
substantially the same as in the Navy band: Provided further, That the leader, 
second leader, and the enlisted men of the Naval Academy Band shall be entitled 
to the same benefits in respect to pay, emoluments, and retirement arising from 
longevity, reenlistment, and length of service as are or hereafter may become 
applicable to other officers and enlisted men of the Navy.” 

Sec. 3. The President is authorized to appoint Lieutenant Commander Charles 
Brendler, United States Navy, to the permanent commissioned grade of com- 
mander in the Navy. Such appointment pursuant to this Act shail be deemed 
to be not in the line of the Navy or in any staff corps of the Navy. 

Passed the Senate May 21, 1953. 

Attest: J. Marx Trics, Secretary. 


1305 


Mr. Jounson. Ltl Col. Marshall O. Becker is to speak on this bill. 

Would you please come forward and give your name to the reporter? 

Colonel Becker. Lieutenant Colonel Becker, from the Office of the 
Assistant Chief Staff, G-1, Personnel, Army. 

I have no prepared statement, but [ would be happy to answer any 
questions which the committee may have. 

Mr. Van Zanpr. Colonel, this is a Senate bill, and if my memory 
serves me correctly, Senator Hunt of Wyoming was interested in the 
bill. 

Colonel Backer. That is correct. 

Mr. Van Zanpt. I think the construction of the bill is not only based 
on the Senator’s desire to correct the West Point situation, but also 
the Naval Academy situation. 

Colonel Becker. That is correct. The bill was originally designed 
by the Army more or less as universal, to remove the restriction of the 
act of May 27, 1940, to prevent the Army from promoting Captain 
Resta of the Military Academy Band. 

The bill was designed to remove the restrictions of May 27, 1940, 
which prevent the Army from promoting Captain Resta, who is leader 
of the Military Academy Band. Captain Resta has been, since 1934, 
in the grade of captain 13 years, and he has been performing in an 
outstanding manner up there and the Army has been desirous for a 
number of years to promote Captain Resta, but is precluded from 
doing so by the act of May 27, 1940, which sets the grade as captain. 

It was the Army’s wish to have the grade left to the discretion of the 
Secretary of the Army in order that we might promote Captain Resta. 

A similar situation pertains in relation with regard to the leader of 
the Naval Academy Band, but by operation of other laws the Navy, 
I believe, is able to take care of that situation. 

However, in processing the bill in the Senate, a section was added 
to amend the act pertaining to the Navy Academy Band, as well 
as the Military Academy Band. And also, in the Senate, a third 
section was added in reference to Lieutenant Commander Brendler, 
the leader of the Navy Band. 

Mr. Devereux. May I ask why you excluded the leader of the 
Marine Band? He is, I understand, a permanent master sergeant, 
holding the grade of temporary lieutenant colonel. Is there any 
reason for not including him? 

Colonel Brecker. In the testimony before the committee, the 
Marine Corps did not feel it was nessary for them to be included in this 
bill. Actually, the only restriction that pertained in legislation is 
on the leader of the Military Academy Band. He occupies a unique 
position in that his only right to commissioned status is contained 
in the act of May 27, 1940. He is not in the normal sense of the word 
a commissioned officer in the Army. He bears the serial number of 
the M-—1000, which is teacher of music. In order to raise his status, 
we must have the act of May 27, 1940, changed. 

Mr. Doeverevx. The ‘department provides in this bill that 
Lieutenant Commander Brendler of the Navy, who is apparently in 
a temporary status now, will be given a permanent position as a 
commander. 


Why shouldn’t we do the same thing for the leader of the Marine 
Band? 
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Colonel Becker. I can’t answer that question, except to state that 
I got the impression from the Marine Corps, that Colonel Santelmann, 
the leader of the Marine Band, was protected in the present status. 

I believe it was Senator Hunt’s feeling that without permanent 
protection for Captain Bendler, he does not today enjoy it. But 
speaking again for Captain Resta, his status will be protected if we 
merely amend the 1940 act, as the Army has recommended. 

Mr. Deverevx. It seems to me that Commander Brendler would 
be in a much better position if and when he receives a permanent 
commission, than Lieutenant Colonel Santelmann. Though he is a 
lieutenant colonel temporarily, he might revert to master sergeant. 

Colonel Becker. I believe his retirement rights are protected by 
other laws pertaining to retirements. 

Mr. Jounson. We started out in this bill just taking care of the 
Military Academy Band; now we are spreading out and getting into 
a broader fleld. What have you to say? 

Colonel Becker. The Army’s only real interest is in the leader of 
the Military Academy Band. The other leaders of the Army are 
protected because of the other laws pertaining to Reserve officers. 

Because of Captain. Resta’s unique situation, he must be protected. 

Mr. Jounson. In the Navy Band? 

Colonel Becker. No; the Military Academy Band. 

The Army has no objection to the expansion of the bill in these 
other areas, but our major interest is in relation to the Military 
Academy Band. 

Mr. Devereux. You are speaking for the Army, now, and not the 
Department of Defense. Is that right? 

‘olonel Becker. I am occupying a dual status. The Army has 
been given: 

Mr. Devereux. The ball to carry? 

Colonel Brecker. The ball to carry, in this matter. 

Mr. Van Zanpr. And the Navy Department has no objection to 
section 3? 

Colonel Becker. No, sir; the Navy Department has no objection. 
In fact, the language for section 3 was drafted by the Navy. 

Mr. Van Zanpr. I saw a copy of the letter that Senator Hunt 
turned over to me, which said that they had no objection so long as 
Commander Brendler be considered as an added number to the list. 

Colonel Becxrr. Yes, sir; that is correct. 

I have seen the Senate report, which includes Admiral Holloway’s 
letter, if the committee would be interested in hearing it. 

Mr. Ducanprer. We have a Navy witness here who will testify, sir. 

Mr. Jounson. Are there any other questions? 

If not, we will hear from Commander Williams. 

Commander Witurams. Mr. Chairman and members of the com- 
mittee, my name is Comdr. G. D. Williams, Bureau of Naval Personnel. 

The Navy Department desires the eaactment of S. 1644 as amended 
by the Senate. 

We find ourselves in the position with respect to Commander Brend- 
ler that we can take no action under current laws to promote him. 

His present status is that he holds a commission as lieutenant 
commander under the Maritime Promotion Act. He was so promoted 
in 1951. Previously he had received or held spot appointments under 
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the same act. Having been appointed a lieutenant, spot, in 1945, 
and a lieutenant commander, spot, in 1947. 

However, his precedence will date from 1951, when he had an 
unrestricted appointment. He will not be eligible for some years for 
consideration under the Officer Personnel Act, and, in any event, it is 
rather inappropriate to consider him under that act, because he is the 
only one in the service who holds such a position, and the element of 
competition would be rather scanty. 

Mr. Jounson. How old a man is he? 

Commander WiturAMs. He is 55 vears old. He will in September 
have 40 years of service in the Navy. 

Mr. Jonnson. Will you put him in the same category as the leader 
of the Military Academy Band with this bill? 

Commander Wiiu14Ms. No; this is senior to the present range of 
the Military Academy. I understand that the Military Academy 
Band leader will be appointed a major. 

Mr. Jonnson. Does anybody know how old he is? 

Colonel Becker. Fifty-eight. 

Commander Lieutenant Commander Brendler is the 
leader of the Navy Band, not the Naval Academy Band. So they 
are not comparable positions. 

Mr. Van Zanpr. What rank commands Army bands? 

Commander Witurams. In the Army it is a captain. He has had 
comparatively short service. 

Mr. Van Zanpr. The Air Force? 

Commander WiiuraMs. Full colonel. 

Mr. Van Zanpr. And a lieutenant colonel in the Marines? 

Commander WriuuiAms. Yes. 

Mr. Devereux. Wouldn’t the same provision apply to the Navy 
as the Marine Corps? 

Commander WituraMs. I am not familiar enough with Lieutenant 
Colonel Santelmann’s position to speak authoritatively on it, what kind 
of a position he holds or how the Marine Corps has been appointed 
or what seniority he has. So I am not equipped to comment on 
Colonel Santelmann. 

The Marine Corps did not indicate. 

Mr. Norsiap. What was the rank of the Air Force; did you say? 

Commander Colonel. 

Mr. Norsuap. They will probably want to promote him to general. 

Commander WiiuiAMs. Not that I know of, sir. 

Mr. Norsiap. What is the comparative pay scale between these 
people and people doing similar work in civilian life? 

Commander WiiuiAMs. It is rather hard to equate, sir; because 
security is somewhat less than it is in the service. 

Mr. Norsuap. And no retirement. 

Commander No. 

Mr. Van Zanprt. Are you in a position to tell us what this legislation 
will cost if it comes to law? 

Commander WruutaMs. I can give you that information. The cost 
and the continuing cost, as of after his retirement, sir. 

Mr. Van Zanvrt. Will that include the Army also? 

Colonel Becker. The only cost, so far as the Army is concerned, 
is involved in the two increases in cost between the pay scale of captain 
and major. 
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Mr. Jounson. Isn’t that also true, in the Navy? 

Commander Wixuiams. Yes; that is the only increase, that there 
is the increase in retirement pay. 

This is one disadvantage Lieutenant Commander Brendler has now, 
if he were to be retired under Public Law 305, his retired rate would be 
lieutenant. 

If this bill were passed, his retired rate would be commander. 

However, he had not been subject to any forced retirement until 
he reaches statutory age, because the provisions which define him as 
not in the line, or Staff Corps, also removes him from selection or 
attrition under the Officer Personnel Act. 

Mr. Jounson. What is the retired age, specifically, for the record, 
when this man will be retired? 

Commander WiiuraMs. It will be 62. 

Mr. Jounson. Do you happen to know what the pay of a com- 
mander is? 

Mr. Van Zanpr. A full commander. 

Commander WiuuraMs. I can’t give you that, offhand. 

Mr. Jounson. Will you put that in the record, and of course his 
retired pay will be 75 percent of that—from the time he is 62, on. 

Commander WiiuraMs. Yes. 

(The information is as follows:) 


STATEMENT IN ReEsPoNSE TO INQuIRY ON Cost, 8. 1644 


The annual cost of active duty pay and allowances for Lieutenant Commander 
Brendler would increase from $8,413.20 (present) to $9,507.60 in the grade of 
commander, a net increase of $1,094.40. His prospective annual retired pay would 
be increased from $4,134.78 (he is now entitled to retirement as a lieutenant) to 
$5,468.58 in the grade of commander, an increase of $1,333.80. 

If the pay and allowances of the leader of the Naval Academy Band are changed 
to the grade of lieutenant commander, the annual cost will increase from $7,318.88 
to $8,413.20, a net increase of $1,094.40. His prospective retired pay would 
increase from $4,134.78 to $4,801.68, a net increase of $666.90. 

Mr. Van Zanpr. I think we ought to have the Army put it in the 
record, also. 

Mr. Jounson. Yes. 

Will you put in the pay, in the event we pass the bill, that your 
major will get, and what his retired pay is? 

olonel Becker. I can give you that, Mr. Chairman. 

In the rank of captain, the base pay if $459.42, quarters allowance 
is $102.60 and subsistence allowance is $47.88, for a total of $609.90. 

In the rank of major, base pay is $533.52; quarters is $119.70, and 
subsistence is $47.88, for a total of $701.10. 

That is monthly pay, based on over 30 years’ service. An increase 
for that is $91.20 per month, or $1,094.40 per year, while on active 
duty. 

Retired pay would be 75 percent of the base pay, or $4,801.68 per 
year if Major Resta were retired as major, © 

Mr. Jounson. Is there any further questions? 

Mr. Devereux. Mr. Chairman, may I request deferred action on 
the final approval of the bill at this time, until I have an opportunity 
to check with the Marine Corps of the status of their leader? We 
might be able to wrap this up in one package, rather than put me in 
the position of having to offer an amendment on the floor of the 
House. 
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Mr. Jounson. Without objection, we will do that. 

I hear no objection. 

Mr. Deverrux. Thank you. 

Mr. Jonnson. Do you have any questions? 

Mr. Ducanper. No, sir. 

Mr. Jounson. Thank you very much, gentlemen. 

(Whereupon, at 11:55 the subcommittee proceeded to consideration 
of further business. ) 


or REPRESENTATIVES, 

CoMMITTEE ON ARMED SERVICES, 
SuBcOMMITTEE No. 3, 

Washington, D. C., Monday, June 22, 1953. 


S. 1644 


The subcommittee met at 11:50 a. m., the Honorable Leroy Johnson, 
chairman of the subcommittee, presiding. 

Mr. Jounson. The committee will come to order, please. 

The committee has before it for consideration S. 1644 which per- 
tains to removal of the limitation upon the rank of the director of music 
of the leader of the Military Academy Band. 

Colonel Becker, do you have a statement? 


STATEMENT OF LT. COL. MARSHALL 0. BECKER, OFFICE OF 
THE ASSISTANT CHIEF OF STAFF, G-1, DEPARTMENT OF THE 
ARMY 


Colonel Becker. Mr. Chairman, I am pleased to be granted the 
opportunity of making another appearance as a representative of 
the Department of Defense before this committee on a matter which 
I feel is deserving of the most prompt and favorable attention. The 
matter of the status of certain service band leaders, and I refer in 

articular to the leader of the United States Military Academy Band, 

as been of considerable concern to the Department of the Army for 
a number of years; and has recently, I am happy to state, captured 
the interest not only of this committee but of its counterpart in the 
Senate. 

Before I concern myself with the views of the Department of the 
Army, which are as well those of the Department of Defense, on 
the bill on which hearings are being held today, I should like to trace 
briefly for your information some of the history behind this bill. As 
long ago as 1947 the Department of the Army initiated action to pro- 
mote the band leader at the United States Military Academy, 
Capt. Francis E. Resta. 

nitially, it was thought that Captain Resta could be promoted by 
administrative action in the same manner as other officers were then 
being promoted—either in the Army of the United States or in the 
Organized Reserve Corps. On closer examination, however, it 
appeared that because of the unique status which was his under the 
law, Captain Resta could not be so promoted without the loss of 
certain rights and benefits relating to retirement which he had earned 
under the law and by years of faithful service, and which it would 
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be manifestly unjust to place in a state of jeopardy. In this con- 
nection, the Judge Advocate General of the Army rendered an opinion 
that Captain Resta could not legally serve both as a major in the 
Army of the United States or in the Organized Reserve Corps on 
active duty and as leader of the Military Academy Band at one and 
the same time because of the language contained in the act of May 
27, 1940. Further, if Captain Resta were so promoted, it was the 
opinion of the Judge Advocate General that Captain Resta would not 
be permitted to count for retirement purposes in his “promoted” 
category the time he had served as “teacher of music and leader of the 
Military Academy Band” under the 1940 law. Obviously, promotion 
under these circumstances would have been an empty honor. 

Accordingly, in May 1948, the Department of the Army, acting 
within the established framework and through the Personnel Policy 
Board of the Department of Defense, began attempts to secure the 
necessary legislative changes which would permit the accomplishment 
g the original purpose—the well-deserved promotion of Captain 

esta. 

The history of the Army’s attempts from that day to this has been 
one of utter frustration. Try after try has been blocked in one way 
or another—none of which had any relationship to the basic issue. 
At no time since these attempts started in 1948 has any individual 
or any agency questioned the justice of this issue—the promotion of 
Captain Resta. Captain Resta has had a great deal of sympathy and 
compassion since 1948, but he is still a captain. 

Prior to the present session of Congress, the acme of the Army’s 
efforts was contained in the introduction into the Department of 
Defense legislative program for 1952 of a bill designed to amend the 
act of May 27, 1940, in such a manner as to permit the promotion of 
Captain Resta by leaving the determination of the appropriate 
grade for that position to the discretion of the Secretary of the Army. 
An identical bill was subsequently introduced in the House of Rep- 
resentatives by Mrs. St. George in the 82d Congress, but no hearings 
were held on either of these bills and no action was taken. This was 
a high point in the proceedings, however, because we had never got 
quite so close before. After 4 years, there was actually a bill in print 
which had the blessing of the Department of Defense, the Bureau of 
the Budget, and of at least one Member of Congress. 

Since it failed of enactment in the 82d Congress owing to passage 
of time, the same bill was reintroduced into the Department of Defense 
legislative program for 1953. It was also introduced in the Senate 
by the Honorable Leverett Saltonstall as S. 1644 and in the House of 
Representatives by Hon. Dewey Short as H. R. 2325. It is essentially 
this same bill on which hearings are being held today—5 years after 
the Department of the Army first started to secure the necessary 
changes to the restrictive provisions of the act of May 27, 1940. 

S. 1644, as originally introduced, has had two unobjectionable 
sections added by Senate amendment; but its basic purpose is un- 
changed. That purpose, if I may be indulged in repetition, is to 
remove the legislative restrictions which have prevented an action the 
justice and equity of which have never been challenged—the promotion 
of Capt. Francis E. Resta, the leader of the band at the United States 
Military Academy. 
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The present statutory limitation is not only unduly restrictive 
but also unjustly discriminates against the present incumbent of that 
position. Captain Resta was appointed to the position of leader of 
that band in 1934 after having been selected from among several 
hundred aspirants for the post and has held the rank of captain since 
the effective date of the pertinent act, May 27, 1940. Significantly, 
he has been on continuous service in the Army since 1917. Since no 
authority exists for his promotion, he has been forced to remain in 
that grade for more than 13 years without any opportunity for ad- 
vancement, even though he is qualified for and deserving of promotion. 
In addition, the responsibilities of the teacher of music and the leader 
of the band at the Military Academy include command authority 
over a detachment of considerable size, duties of teacher of music for 
the cadet corps, and the leadership of a professional band of national 
importance. His advancement to a grade commensurate with his 
responsibilities and professional attainments is clearly warranted. 

It is singularly incomprehensible to us that such a just and deserved 
action has been precluded through the operation of what we would 
class as extraneous considerations. Among other things which have 
blocked it was the desire to achieve higher rank for an individual who 
is already one grade above Captain Resta. This, I firmly believe, 
was an honest mistake in the matter of comparable ranks—an under- 
standable confusion of the Army and Navy system of grade titles. 

Another roadblock has been the misapprehension that there is such 
great disparity among the leaders of comparable service bands insofar 
as rank is concerned. Of a total of 7 service bands which, in terms 
of proficiency, size, and value to the Nation can be considered com- 
parable, 3 have leaders in the grade of major or its naval equivalent 
of lieutenant commander. Two have leaders who rank above this 
median while two have leaders who rank below it. All that the 
Department of the Army, on behalf of the Department of Defense, 
is asking at this time is that favorable action be taken on the bill 
which is the subject of this hearing in order that those individuals 
who now rank below the median may be brought up to that grade. 
Gentlemen, I respectfully submit that the life and fortunes of one 
deserving individual are not the proper vehicle for the attainment of 
absolute uniformity in the area of the several services’ promotion 
policies. Further, one of the elements which militate against a 
greater degree of uniformity than now exists is the act of May 27, 
1940, which the bill presently under discussion seeks to amend. 

While my remarks up to this point may seem to be colored with 
prejudice toward the Army, I can assure you that I speak for the 
Department of Defense insofar as the feelings of the other services 
are concerned with respect to the bill with which we are concerned 
today. I was privileged to be present at hearings on S. 1644 held by 
a subcommittee of the Senate Armed Services Committee, at whic 
Senator Hendrickson presided. Rather exhaustive testimony was 
taken, and in no instance was any opposition heard to the proposal 
to amend the act of May 27, 1940, in order to leave the determination 
of grade for the leader of the band at the Military Academy to the 
discretion of the Secretary of the Army. Captain Resta’s con- 
temporaries in the other major service bands went on record in 
support of his promotion. It was singularly noteworthy to me that 
the other band leaders, by and large, are content with their present 
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situations and were willing to speak their feelings of compassion for 
cme who is precluded from advancement by an archaic provision of 
aw. 

Before I close, I beg your indulgence in the introduction of a letter 
which was included in the report of the Senate Armed Services Sub- 
committee to which I just referred. The letter is from Mr. Edwin 
Franco Goldman, an outstanding man among musicians in this coun- 
try, and leader of the Goldman Band of New York. The letter reads: 


Tue GoLtpMAN BaNp, 
New York, N. Y., May 4, 1958. 
Hon. LEveRETT SALTONSTALL, 


Senate of the United States, Washington, D. C. 

Dear Mr. Senator: I am taking the liberty of writing to you in reference to 
the promotion of Capt. Francis E. Resta, leader of the United States Military 
Academy Band, at West Point. Ihave known Captain Resta for many years, and 
T consider him to be one of the outstanding bandmasters of the world today. He has 
developed at West Point a wonderful band of which this country may well feel 
proud. Because of his achievements, it is the writer’s opinion that his rank 
should be comparable to that of bandmasters in other branches of the services 
and particularly comparable to the service bandmasters who are located in 
Washington. 

Captain Resta’s reputation among musicians throughout the country is of the 
highest, and I am sure I speak for other musicians of the country when I recom- 
mend Captain Resta for the promotion that he so justly deserves. 

With kind regards, I am 

Sincerely yours, 
Epwin Franco 

Gentlemen, that makes it just about unanimous. The Department 
of Defense and the several military departments, as well as outstanding 
civilian experts in the field of music, are unreservedly and unqualifiedly 
in favor of the promotion of Captain Resta and of the bill we are 
discussing today —which is the vehicle through which the Department 
of the Army ca": accomplish that promotion. With all the sincerity at 
my command, | respectfully urge prompt and favorable action on this 
bill. 

Among others who in the past have expressed great personal interest 
in this bill and in the promotion of Captain Resta, whom they have 
known and admired, are Mr. Frank Pace, former Secretary of the 
Army; Mr. Earl Johnson, Under Secretary of the Army; General of the 
Army Omar Bradley, Chairman of the Joint Chiefs of Staff; Gen. J. 
Lawton Collins, Army Chief of Staff; and Maj. Gen. Bryant E. Moore, 
a former Superintendent of the United States Military Academy, 
who was killed in a helicopter crash in Korea in 1951. 

Gentlemen, that concludes my prepared statement. I shall be 
happy to answer any questions which you may have. 

Mr. Van Zanprt. As far as I am concerned, I am ready to vote. 

Mr. Brooks. I think a copy of the law ought to be placed in the 
testimony to show that this man is not really in the Army under the 
law, title 10, United States Code, section 86; he is a civilian teacher 
in West Point having the rank of a captain in the United States Army 
with pay of captain in the United States Army. 

Mr. Jonnson. That is in the record. 

Mr. Brooks. Is the basic law in the record? 

Mr. Jounson. In a former hearing. 

Mr. Brooks. All right. 

Mr. Van Zanpvt. The only problem or point that was unanswered 
was that of the status of the commanding officer of the Marine Corps 
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Band and his attitude toward this bill. I think that our colleague, 
Mr. Devereux, was to determine the attitude of 

Mr. Jonnson. You might state it for the record. 

Mr. Devereux. The Marine Corps, and also the leader of the 
Marine Band, are perfectly satisfied with this bill. As far as he is 
personally concerned, he does not want his status changed in any way 
whatsoever. 

Mr. Jounson. The real issue in this bill is the fact that the Senate 
amended it specifically so that Lt. Comdr. Charles brendler, United 
States Navy Band, is promoted to permanent grade of commander in 
the Navy. That is the real objection to the bill. In executive ses- 
sion, I would like to tell you what some of the discussion were which I 
had with our chairman and with the author of that specific provision. 

We have been glad to hear from you, Colonel. We have heard this 
before. As far as I know, every member of the committee who has 
expressed himself is in harmony with trying to promote this captain 
to major. ‘That is what you are trying to do, is it? 

Colonel Brecker. Yes, sir. 

Mr. Jonnson. We are all in harmony. 

Mr. Wison. I feel sure that a leader of 2 military band ts glad to 
hear that you are in harmony. [Laughiter.] 

Mr. Jounson. We have had conversations on it. [| think we are 
ready to sit down by ourselves and determine what to do and if 
you would place in the record anything that follows that we have 
not heard before, we would appreciate it. 

Colonel Becker. I would like to add to that only that the Depart- 
ment of the Army has no objection whatsoever to the sections which 
were added in the Senate amendment. 

Mr. Jonnson. We have had that information presented to us, too. 

Colonel Becker. I would like to introduce Captain Resta who is 
with us today. 

Mr. Jonnson. This is the gentleman we are talking about right 
here. 

Captain Resra. | wish to apologize for being in improper uniform. 
I happened to be on leave and away from my station at the time that 
1 learned of this committee hearing. 

I would be very happy to answer any question that 1 might that 
you may care to ask. 

Mr. Jonnson. Everybody is willing to promote you. It is some 
other provisions in the bill that we have to consider. The bill was 
sent to us amended by the Senate. We will sit down and wrinkle 
this out, and that is what we propose to do today. 

We will have an executive session. 

(Whereupon, at 12:05 p. m., the committee continued in executive 
session. ) O 


